








 
 
 
 
 
 
 

SWANZEY ZONING BOARD OF ADJUSTMENT  
REGULAR MEETING MINUTES 

APRIL 16, 2012 
 

Minutes are not final until reviewed and approved by the Board. Review and approval of minutes 
generally takes place at the next regularly scheduled meeting of the Board. 

 
ATTENDANCE 
William Hutwelker, Chair; Keith Thibault, Jerry Walker. Alternate Sarah Tatro. 
Town Planner Sara Carbonneau also was present.  
 
MINUTES  
Motion by Walker to approve the minutes of the March 19, 2012 meeting. 
Second by Tatro. All in favor.  
 
1. Variance and Special Exception (Site Walk & Public Hearings) 
Applicant: Gemica Properties, LLC 
Property owner: James Kendall 
Property location: off Monadnock Highway   Map 2, Lot 1 
Zoning District(s): Business District and Wetlands Conservation Overlay Zoning 
District 
Request: A variance from Section VII.D.10 and a special exception pursuant to 
Section V.B.2.a.  
Members seated: Hutwelker, Thibault, Walker. Tatro was seated for Mitchell. 
Representing the application: Dave Bergeron, Brickstone Land Use Consultants 
Abutters present: Michael McGrath, Robert Jones, Peg Antosiewicz, Joseph 
Antosiewicz; Conservation Commission members Deb Crowder and Richard 
Dell’Erba also were present.  
  
     Hutwelker re-opened the continued public hearing at 6:53. Members 
considered the variance from Section VII.D.10 first. 
     Bergeron presented the site plan, and described alternatives considered for 
expanding the dealership, which is surrounded by wetlands on three sides. 
Bergeron said that the selected option has the smaller wetland impact. In 
response to questions, Bergeron said that the project would have a temporary 
or permanent impact on a total of 18,000 sf of wetlands. In response to a 
question about existing trash littering the site, Bergeron said that trash would 
be cleaned up; the proposed traffic circulation pattern would expose the rear of 
the building to the public, creating an incentive to keep this area free of trash. 
In response to a question about wetlands contamination, Bergeron said that 
imported gravel would build up the site, maintaining the existing water level to 
prevent frost heaving that might crack the pavement. Bergeron said that the 
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swale at the rear of the property will help cut off water flowing down the 
hillside, keeping it from getting into the parking lot.  
     Speaking on behalf of the Conservation Commission, Crowder said that the 
Commission’s policy is to seek to preserve wetlands as much as possible; 
mitigation rarely is as functional as a natural wetland. Crowder noted that the 
more important of the two adjacent wetlands at the rear of the dealership 
property is not part of the proposal for alteration. In response to Crowder’s 
concern about protecting the McGrath pond, Bergeron said that the proposed 
retention pond will be about 2.5 feet deep and will have about 8000 cubic feet 
of storage, and will be at the same elevation as the existing land. Bergeron said 
that the retention pond probably will hold water for a good portion of the year. 
Bergeron said that a swale will be located between the McGrath property and 
the dealership. Bergeron said that the 16.75 cubic feet/second pre-development 
runoff will be reduced to 16.43 cubic feet/second post-development.  
    P. Antosiewicz asked about verification of construction. Bergeron said that 
NH-DES requires the wetlands permit as well as a contribution to the ARM 
fund, and will verify construction; the Town code enforcement officer reviews 
site plans. 
     Those present discussed the silted-in condition of culverts in the vicinity, 
which overflow during heavy rains. Bergeron said that he can ask the DOT 
about plans for correcting the situation but, because the culverts are off the 
property, can’t guarantee remediation. 
     Hearing no further comments or questions, Hutwelker closed the public 
hearing at 7:16. Hutwelker briefly re-opened the public hearing to advise the 
applicant that the Board prefers to seat five members, because an application 
requires three positive votes to prevail. With only four members present, 
Hutwelker offered the applicant the option of requesting a continuation to the 
next regular meeting, on May 21. Bergeron chose to have the application heard 
on April 16. Hutwelker closed the public hearing, and members reviewed the 
criteria for granting the requested variance. 
 

1. The variance is/is not contrary to the public interest. 
Members agreed that the proposed use would not be contrary the 
public interest. 
 
2. Substantial justice is/is not done by granting the variance. 
Members agreed granting the variance would do substantial justice 
because runoff leaving the property would be reduced slightly, thereby 
helping abutters. 
 
3. The variance is/is not consistent with the spirit and intent of the Zoning Ordinance. 
Members agreed that the variance is consistent with the spirit of the 
ordinance. 
 
4. Granting the variance will/will not diminish the value of surrounding property values. 
Members agreed that the variance would not diminish surrounding 
property values. 
 
5. Special conditions do/do not exist on the propertry which distinguish it from other 
properties in the area, such that the literal enforcement of the ordinance results in 
unnecessary hardship. 
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Members agreed that the property is unique because it is surrounded 
on three sides by wetlands. 

A. Owing to the property’s distinguishing special conditions, 
(i) No fair and substantial relationship exists between the general purposes of the 
Zoning Ordinance provisions and this restriction on the property because: 
Members agreed that, with mitigation (contribution to the ARM 
fund), there is no fair and substantial relationship. Members 
agreed that the more important wetlands would not be 
disturbed.   

AND  
(ii) The proposed use is a reasonable one because: 
Members agreed that the proposed use is reasonable for the 
reasons listed above. 

Motion by Thibault to approve the variance from Section VII.D.10. Second by 
Walker. All in favor. 
 
     At 7:27, Hutwelker re-opened the public hearing to consider the request for 
a special exception. Bergeron presented plans for expansion of the car 
dealership, showing proposed grading, configuration of parking and revised 
circulation. Bergeron said that the inner island and potentially a portion of the 
outer island will be removed, creating wider aisles for navigation and removing 
impediments to drainage. Bergeron said that the proposed closed car wash 
system will have a holding tank.  
     Hutwelker expressed concern regarding the practice of unloading cars from 
car carriers parked in the breakdown lane, saying that a special exception 
would be granted only with the expectation that cars would be unloaded within 
the property. Walker expressed concern about reports of neighbors about car 
carriers idling on site during the night, asking about the Town’s recourse 
should the situation continue. Thibault said that the Board of Selectmen and 
town administrator are the recourse for enforcement. Carbonneau said that 
DOT will review the proposal for a revised curb cut, and typically stipulate that 
no unloading takes place within the State right of way; the Planning Board will 
review site plan issues. Hutwelker asked that safety concerns be brought to the 
attention of Mr Draper. 
     Bergeron said that the entrance to the dealership would not be blocked with 
parked cars, so that car carriers would be able to enter the property as well as 
drive around the building to exit the property. Bergeron said that he could ask 
the dealership to allow car carriers to park behind the dealership to help screen 
abutters from noise; there will be no loudspeaker. Bergeron said that the plan 
calls for “dark sky” lighting fixtures, and said that the discussion of screening 
abutters could be continued at the Planning Board, and might include a fence 
or natural screening along the property line. 
     Abutters expressed concern about car delivery trucks spending the night on 
site with engines idling, noting that this practice does not occur at a nearby 
dealership. 
    Hearing no further comments or questions, Hutwelker closed the public 
hearing at 7:55. Members reviewed the criteria for granting the requested 
special exception. 

1. Is the exception allowed by the ordinance? 
Members agreed in the affirmative. 
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2. Are specific conditions present under which the exception may be granted? 
a. Is the proposed use similar to one or more of the uses already authorized in that 
District and is it an appropriate location for such use? 
Members agreed in the affirmative, noting that the proposal is an 
expansion of a pre-existing use. 
 
b.  Will such approval reduce the value of any property within the District, or 
otherwise be injurious, obnoxious or offensive to the neighborhood? 
Members agreed that an approval would not create a negative 
impact so long as the noise of running car carriers can be 
mitigated or eliminated, and a buffer installed to the south to 
replace the effect of trees that are to be clear-cut.  
 
c. Will there be a nuisance or serious hazard to vehicles or pedestrians? 
Members agreed that the existing hazardous situation would be 
improved by the removal of the inner island and reduction of the 
westerly island, and with redesigned circulation on the site.  
 
d. Will adequate and appropriate facilities be provided for the operation of the 
proposed use? 
Members agreed in the affirmative, noting that the car wash will 
recycle water. For these purposes, members felt, the swale is a 
facility, and according to the applicant will address runoff.  
 

Motion by Thibault to approve the special exception pursuant to Section 
V.B.2.a. subject to the following conditions:  

1.  Car carriers are to have idling engines on site only during 
offloading, and are not to remain on site overnight  

2.  A buffer, either of fencing or natural material, is to be 
installed to south between the property and that of Map 2 
Lot 6 

3.  Removal of the easterly island and reduction of the westerly 
island 

4.  No display vehicles are to be parked in the entryway or on 
the grassed area 

5.  Car carriers are to offload on site only, and not on 
Monadnock Highway or within the State right of way 

6.  Improvement of the swale at the property line between Tax 
Map 2 Lots 1 and 6 

7.  Cleanup of debris from the existing swale, located at the 
property line of the southeast corner of Map 2 Lot 6, that 
could impede flow of drainage 

Second by Tatro. All in favor.  
 
2. Other matters as may be required 
Carbonneau introduced potential ZBA alternate member Carolyn DeBell of 
Winch Hill. Motion by Walker to nominate DeBell as an alternate. Second by 
Thibault. All in favor. 
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ADJOURNMENT 
Motion by Thibault to adjourn. Second by Hutwelker. All in favor. The meeting 
adjourned at 8:09 p.m. 
 
 
 
Respectfully submitted, 
 
 
Victoria Reck Barlow 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT  
SITE WALK 

APRIL 16, 2012 
 

Minutes are not final until reviewed and approved by the Board. Review and approval of minutes 
generally takes place at the next regularly scheduled meeting of the Board. 

 
ATTENDANCE 
William Hutwelker, Chair; Keith Thibault, Jerry Walker. Alternate Sarah Tatro. 
Town Planner Sara Carbonneau also was present, as were Carolyn DeBell, Joe 
Antosiewicz, Mike McGrath, Bob Jones; Conservation Commission members 
Deb Crowder & Richard Dell’Erba.  
 
Applicant: Gemica Properties, LLC 
Property owner: James Kendall 
Property location: off Monadnock Highway   Map 2, Lot 1 
Zoning District(s): Business District and Wetlands Conservation Overlay Zoning 
District 
Request: A variance from Section VII.D.10 and a special exception pursuant to 
Section V.B.2.a.  
Members seated: Hutwelker, Thibault, Walker. Tatro was seated for Mitchell. 
Representing the application: Dave Bergeron, Brickstone Land Use Consultants 
Abutters present: Michael McGrath, Robert Jones, Peg and Joseph Antosiewicz. 
Carolyn DeBell, Deb Crowder and Richard Dell’Erba also were present. 
  
     Hutwelker re-opened the public hearing (continued from March 19, 2012) at 
6:05. Bergeron presented site plans showing information on acreage, drainage, 
wetlands, and the location of other features on the site. Those present 
discussed drainage and existing culverts in the vicinity. Bergeron said that 
drainage entering existing culverts will be reduced as a result of the proposed 
drainage facilities.  
     Those present located wetlands on the ground, and viewed the existing grade 
of the wooded area between Map 2, Lot 5 (dealership property) and Map 2 Lot 6 
(property owned by Michael and Carol McGrath) that would be raised three feet 
as part of the proposal. McGrath said that the leach field on his property is 
located in the area adjacent to the side slope of the area proposed to be raised. 
Bergeron said that the proposal could enhance drainage around the leach field 
with a small swale to direct water towards the highway. 
     In response to questions, Bergeron said that the interior island at the 
entrance to the dealership would be removed.  
     Those present viewed the location of wetlands to the south and east of the 
dealership building. In response to questions, Bergeron said that most or all of 
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the trees to the south and east of the dealership building would be removed; a 
few trees might remain in the area 20 feet from the property boundary.  
     Motion by Tatro at 6:38 to continue the public hearing at Town Hall. Second 
by Walker. All in favor. 
 
 
Respectfully submitted, 
 
 
Victoria Reck Barlow 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT MEETING 
MAY 21, 2012 

 
Minutes are not final until reviewed and approved by the Board. Review and approval of minutes 

generally takes place at the next regularly scheduled meeting of the Board. 
 
ATTENDANCE   William Hutwelker, Chair; Bob Mitchell, Jerry Walker; alternates 
Sarah Tatro, Jim Vitous and Bryan Rudgers (arrived at 7:15 p.m.).  Town Planner 
Sara Carbonneau also was present. 
 
Chairman Hutwelker called the meeting to order at 7:05 p.m. 
 
Hutwelker noted that Carolyn DeBell decided that she did not have the necessary 
time to devote to the Board and submitted her "resignation" - Hutwelker noted that 
she was not an official member of the Board yet, as she had not been sworn in. 
 
MINUTES   Motion by Tatro to approve the minutes of the April 16, 2012 meeting. 
Second by Walker. Hutwelker, Tatro, and Walker in favor; remaining members 
abstained (as they were not present at the 4/16/12 meeting).   Motion passes. 
 
1.  Special Exceptions (Public Hearings) -  
Applicant: Patrick Putnam Realty Group, LLC 
Property owner: Patrick Putnam Realty Group, LLC 
Property location: Tax Map 71, Lot 13-2 
Zoning District(s): Business and Rural/Agricultural 
Request: Special exception pursuant to Sections V.B.2.d. and IV.A.2.d. to permit 
the removal of commercial-quality sand and gravel pursuant to RSA 155-E.  
Members seated: Hutwelker, Mitchell, Walker, Tatro (for Charles Beauregard, Sr.), 
Vitous (for Keith Thibault).  
Representing the application: Dick Fraser of One Source Properties and Permitting; 
Patrick Putnam, property owner. 
Abutters present:  Robert Secord.  Interested citizen Robert Audette was also 
present. 
Hutwelker called the public hearing to order at 7:10 p.m. 
 
 Carbonneau reviewed the ZBA Application Summary contained in Board 
members packets. 
 Fraser reviewed the plan sets and the special exception applications.  Fraser 
noted that the Ashuelot River Local Advisory Committee and the Swanzey 
Conservation Commission participated in a site visit on the premises scheduled in 
conjunction with the Alteration of Terrain Permit Application - no additional 
concerns were expressed by either group to NH Department of Environmental 
Services.  Fraser noted that the Natural Heritage Inventory came back "clear."  Also, 
Jonathan Sisson (certified wetlands scientist) examined the premises and 
determined that there were no jurisdictional wetlands on the property.   
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 [Rudgers arrived at 7:15 p.m.] 
 Fraser stated that the intent of the excavation is for "topographic 
adjustment," noting that this is an interim use only and the intent is to match the 
topography of the remainder of the site for eventual use for business/ 
commercial development.  Putnam stated that while he has developed areas for 
residential use, he does not plan to do so in the case.  Fraser noted that the final 
elevation of the excavated area will be 393 feet and that the current elevation at the 
south end of the property is 395 feet. 
 Fraser described the excavation site, noting that the majority of the 
excavation will take place in a "bowl," essentially surrounded by a berm until the 
very end.  Fraser stated that the berm will reduce noise and block the excavation 
area from sight.  Fraser stated that the internal circulation pattern will be circular, 
reducing the need to back up and the associated alarms.  There will be no blasting, 
drilling or crushing of materials on the site, per Fraser - also confirmed by Putnam.   
 Swanzey resident Bob Audette was present and stated that he had concerns 
about the potential impact on the birthing center located adjacent to the excavation 
site.  Fraser stated that he understood Audette's concerns and committed to 
working with the birthing center to minimize potential negatives (noise, dust, etc.).  
Fraser stated that the hours of operation would be 6 a.m. to 6 p.m. Monday 
through Friday and 8 a.m. to noon on Saturday.  Public hearing closed. 
 The Board reviewed the criteria for granting the special exceptions from 
Section V.B.2.d. and IV.A.2.d.   

 
1. Is the exception allowed by the ordinance? 
Members agreed in the affirmative. 
 
2. Are specific conditions present under which the exception may be 

granted? 
a. Is the proposed use similar to one or more of the uses already 
authorized in that District and is it an appropriate location for such 
use? 
Based on the testimony presented, members agreed in the affirmative.  
 
b.  Will such approval reduce the value of any property within the 
District, or otherwise be injurious, obnoxious or offensive to the 
neighborhood? 
Based on information as presented, members agreed that approval 
would not reduce the value of any property within the district, or 
otherwise be injurious, obnoxious or offensive. 
  
c. Will there be a nuisance or serious hazard to vehicles or pedestrians? 
Members agreed that there would be no nuisance or hazard to 
vehicles or pedestrians. 
 
d. Will adequate and appropriate facilities be provided for the operation 
of the proposed use? 
Members agreed that adequate and appropriate facilities would be 
provided. 
 

Motion by Mitchell to approve as presented the special exceptions to Sections 
V.B.2.d. and IV.A.2.d. to conduct sand and gravel operations pursuant to RSA 155-
E, noting that the proposed hours would by 6 a.m. to 6 p.m. Monday through 
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Friday and 8 a.m. to noon on Saturday, said approval also subject to the condition 
that there will be no crushing, blasting or drilling on site.  Second by Walker.  All in 
favor. 
 
Walker left the meeting due to illness at the conclusion of the public hearing. 
   
2.  Variance (Public Hearing) -  
Applicant: Timothy Joyal 
Property owner: Timothy Joyal 
Property location: Tax Map 24, Lot 40-27; 130 Bellview Drive 
Zoning District(s): Residence 
Request: Variance from Section IV.B.3. to construct a shed that does not meet 
required setbacks.   
Members seated: Hutwelker, Mitchell, Tatro (for Keith Thibault), Vitous (for Charles 
Beauregard, Sr.) & Rudgers (for Jerry Walker).  
Representing the application: Timothy Joyal 
Abutters present:  None.  Interested citizen Jack Woonton was present on behalf of 
the Eastfield Crossing Association. 
Hutwelker called the public hearing to order. 
 
 Carbonneau reviewed the ZBA Application Summary contained in Board 
members packets. 
 Joyal reviewed his plans for the shed, noting that it would be a prebuilt shed 
from Cheshire Shed and would be set on a gravel foundation, atop of 4 x 4 pressure 
treated wood.  Board members felt that the site plan provided did not provide 
enough information and was not to scale, making it extremely difficult to determine 
the potential impact of the variance.  Board members determined that a site visit 
would be appropriate and that the applicant needs to provide a site plan that is to 
scale and adequately depicts the site; Board members requested that the revised 
site plan be provided prior to the site visit. 
 Motion by Mitchell that the Board conduct a site visit on Monday, June 18, 
2012 at 6:00 p.m.; assuming that an adequate site plan is available at that time, 
the Board noted that it would try to make a decision on the site but reserved the 
right to re-convene at Town Hall if needed.  Second by Vitous.  Vote:  All in favor. 
 
3.  Variance (Public Hearing) -  
Applicant: Steve & Kerry Boscarino 
Property owner:  Steve & Kerry Boscarino 
Property location: Tax Map 33, Lot 53; 9 Davis Avenue 
Zoning District(s): Residence 
Request: Variance from Section IV.B.3. to construct a deck that does not meet 
required setbacks.   
Members seated: Hutwelker, Mitchell, Tatro (for Charles Beauregard, Sr.), Vitous 
(for Jerry Walker) & Rudgers (for Keith Thibault).  
Representing the application: Steve Boscarino 
Abutters present:  None.   
Hutwelker called the public hearing to order. 
 
 Carbonneau reviewed the ZBA Application Summary contained in Board 
members packets, noting that she had received feedback from abutting property 
owner Susan Kellogg who expressed support for the request. 
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 Boscarino noted that the deck would replace the poured concrete steps that 
were in front of the house; due to poor construction of the steps, water was hitting 
the house causing water damage.  Boscarino stated that the steps extended 6 feet 
from the front of the house and were 26 feet from the boundary line.  The proposed 
deck would be 24 feet from the property line.  Boscarino stated that the deck will be 
professionally built and will increase the curb appeal and provide adequate access 
to the house.  Boscarino noted that the neighbors deck is 16 feet from the 
boundary line.  Boscarino stated that he proposed that the stairs would come off of 
the side of the deck, so as to no further encroach on the setback.  Board members 
advised that the steps to the deck were not considered to be part of the "structure" 
for setback purposes and could go either on the side or on the front of the deck or 
both.   
 Board members thanked Boscarino for the level of detail provided in the site 
plan; Board members noted that this is an unusual lot (corner lot) situated on a 
dead-end street.  It was also noted that the variance request was "minimal."  Public 
hearing closed. 
 
Members reviewed the criteria for granting the requested variance. 

1. Could the variance be granted without the proposed use being contrary 
to the public interest? 
Members agreed in the affirmative. 
 
2. Would the spirit of the ordinance be observed if the variance is granted? 
Members agreed in the affirmative. 
 
3. Would granting the variance do substantial justice? 
Members agreed in the affirmative. 
 
4. Could the variance be granted without diminishing surrounding property 
values? 
Members agreed in the affirmative. 
 
5. Do special conditions of the property distinguish it from other properties 
in the area?: 
Members agreed in the affirmative. 
 

A. Owing to the property’s distinguishing special conditions, 
(i) Is there a fair and substantial relationship between the general 
purposes of the ordinance and the specific application of that 
provision to the property? 
Members agreed in the affirmative. 

 
AND  

(ii) Is the proposed use a reasonable one? 
Members agreed in the affirmative. 

 
Motion by Tatro to approve the variance from Section IV.B.3. to permit the 
construction of a deck.  Second by Mitchell.  Vote:  All in favor. 
 
4.  Special Exception (Public Hearing) -  
Applicant: L & G Berube, Inc. 
Property owner: L & G Realty Trust 
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Property location: Tax Map 3, Lot 3; off Forbush Lane 
Zoning District(s): Business 
Request: Section Exception pursuant to Section V.B.2.a. to construct two 30,000 
gallon above-ground propane storage tanks and associated filling station.  
Members seated: Hutwelker, Mitchell, Tatro (for Jerry Walker), Vitous (for Keith 
Thibault.) & Rudgers (for Charles Beauregard, Sr.).  
Representing the application: Timothy Joyal & Jody Ameden from Jody Pratt 
Ameden Energy Consulting, LLC. 
Abutters present:  None.   
Hutwelker called the public hearing to order. 
 
 Carbonneau reviewed the ZBA Application Summary contained in Board 
members packets. 
 Berube reviewed the proposal for the Board, noting that the site currently 
houses an above-ground 20,000 gallon tank for home heating oil.  Berube stated 
that the project has been thoroughly reviewed by the Fire Chief and was being 
designed in accordance with NFPA 58 standards.  In addition, Berube stated that 5 
times the required amount of water would be provided on site, in accordance with 
the Fire Chief's wishes.  It was noted that the closest hydrant was over 2 miles 
away.  Ameden stated that she had met with the Fire Chief for over 1 hour on May 
9th, in order to prepare the Fire Safety Analysis (Board members did not have a 
copy of this report - a copy was provided to Town Planner Carbonneau at the 
conclusion of the public hearing.)  Berube stated that the conclusion of the Fire 
Safety Analysis was that the proposed plan was compliant with State Fire Codes 
and with NFPA 58 (2011 version). 
 Board members reviewed correspondence from DPW Director Lee Dunham 
who expressed concerns about the Class VI portion of Forbush Lane, noting that 
the current road conditions are less than ideal for such use.  In addition, Dunham 
noted that the property owner does not currently have permission from the Town to 
maintain and repair the Class VI portion of the road.  Berube stated that the road is 
in satisfactory condition and that his company has maintained it for many years, as 
it is in their best interest to keep it in a passable condition so as to not cause 
damage to their trucks.  Board members discussed whether the Applicant should 
be required to have permission from the Board of Selectmen to maintain/repair a 
Class VI road, as that has not been a prior requirement.  Carbonneau stressed to 
the Board that permission is required by NH state statute.  Public hearing closed. 
  
 The Board reviewed the criteria for granting the special exception from 
Section V.B.2.a.   

 
1. Is the exception allowed by the ordinance? 
Members agreed in the affirmative. 
 
2. Are specific conditions present under which the exception may be 

granted? 
a. Is the proposed use similar to one or more of the uses already 
authorized in that District and is it an appropriate location for such 
use? 
Based on the testimony presented, members agreed in the affirmative.  
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b.  Will such approval reduce the value of any property within the 
District, or otherwise be injurious, obnoxious or offensive to the 
neighborhood? 
Based on information as presented, members agreed that approval 
would not reduce the value of any property within the district, or 
otherwise be injurious, obnoxious or offensive. 
  
c. Will there be a nuisance or serious hazard to vehicles or pedestrians? 
Members agreed that there would be no nuisance or hazard to 
vehicles or pedestrians. 
 
d. Will adequate and appropriate facilities be provided for the operation 
of the proposed use? 
Members agreed that adequate and appropriate facilities would be 
provided. 
 

Motion by Mitchell to approve as presented the special exception to Section 
V.B.2.a. subject to the Applicant receiving permission from the Board of Selectmen 
to maintain the Class VI portion of Forbush Lane as has been maintained by the 
Applicant for the past 20 + years.  Second by Vitous.  Vote:  All in favor.   
 
ADJOURNMENT 
Motion by Mitchell to adjourn. Second by Tatro.  All in favor.  The meeting 
adjourned at 10:05 p.m. 
 
Respectfully submitted, 
 
 
 
 
Sara H. Carbonneau 
Town Planner and 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT  
REGULAR MEETING MINUTES 

AUGUST 20, 2012 
 

Minutes are not final until reviewed and approved by the Board. Review and approval of minutes 
generally takes place at the next regularly scheduled meeting of the Board. 

 
ATTENDANCE 
Keith Thibault, Vice Chair; Charles Beauregard, Sr., Jerry Walker. Alternates 
Sarah Tatro, Jim Vitous. Town Planner Sara Carbonneau also was present.  
 
MINUTES  
Motion by Walker to approve the minutes of the May 21, 2012 regular meeting. 
Second by Vitous. Walker, Tatro and Vitous in favor. Beauregard and Thibault 
abstained due to absence from the May 21 meeting. Motion passes. 
 
1. Variance (Public Hearing) 
Applicant: Timothy Tabor 
Property owner: Timothy Tabor 
Property location: off Old Homestead Hwy  Map 9, Lot 9 
Zoning District(s): Rural/Agriculture & Wetlands Conservation Overlay Districts 
 
Request: Variance from Section VII.E to permit the installation of a septic 
system that does not meet the required setback from wetlands. 
Members seated: Thibault, Beauregard, Sr., Walker. Tatro was seated for 
Hutwelker. Vitous was seated for Mitchell. 
Representing the application: Tim Tabor 
Interested parties present: Swanzey Conservation Commission (SCC) chair Deb 
Crowder 
 
     Thibault opened the public hearing at 7:06. Carbonneau reviewed meeting 
notice posting dates and locations, and stated that the property not served by 
public water or sewer. Carbonneau reviewed the criteria of Section III.A.E., 
noting that the 3-acre lot has 186’ of road frontage. 
     Tabor said that he seeks to sell the property as a buildable lot. Existing on 
the property is a 12’ x 17’ accessory building (a single room storage shed) which 
is served by electrical power, Tabor said. Board members reviewed a sketch of 
the lot prepared by Carl Hagstrom as part of his septic design, considering the 
proposed location of the septic system relative to a possible house site, well and 
well radius.  
     Speaking on behalf of the SCC, Crowder stated that the SCC has 
consistently defended the Town’s wetlands ordinance since its adoption by 
voters in 1990. Crowder asked the ZBA to support the 125’ setback.  
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     Members of the audience expressed opinions regarding topics including 
construction on wetlands, SCC membership, Section III.A.E., the effect of the 
economy on property owners, the public value of wetlands, and wetlands 
mitigation. Carbonneau reminded those present that Tabor does not propose 
construction within a wetland.  
     Board members noted that Hagstrom’s sketch fails to show the location of a 
well and well radius to illustrate the required 75’ separation between water 
supply and septic system. Tabor said that he will provide information about the 
proposed well location. 
     Motion by Walker to continue the public hearing without further notice to a 
site walk to take place on September 17 at 6:00. Second by Vitous. All in favor. 
Thibault reminded Board members not to discuss the still-open application. 
 
Thibault called for a break in the meeting at 7:42 p.m. Business resumed at 
7:45 p.m. 
 
2. Request for an Equitable Waiver (Public Hearing) 
Applicant: Andrew & Rene Bosworth 
Property owner: Andrew & Rene Bosworth 
Property location: 91 Wilson Pond Rd  Map 19, Lot 23 
Zoning District(s): Residence and Shoreland Protection Overlay Districts 
 
Request: Equitable waiver to retain an existing improvement constructed 
without permits or a variance from Section XI.B.1 of the Zoning Ordinance. 
Members seated: Thibault, Beauregard, Sr.,Walker. Tatro was seated for 
Hutwelker. Vitous was seated for Mitchell. 
Representing the application: Attorney Jeremy Hockensmith 
Abutters and interested parties present: Chris Cowling (builder), SCC Chair Deb 
Crowder, Richard Dell’Erba, Wayne Lechlider, Charles Glimenakis, Bruno 
Kosheleff, Susan Perry, Neil Boyd 
 
     Thibault opened the public hearing at 7:45. Noting that the Board receives 
few applications for equitable waivers, Thibault encouraged questions regarding 
the process. 
     Carbonneau reviewed meeting notice posting dates and locations, and stated 
that public water and sewer is available to the property; later, Carbonneau 
corrected her statement to say that the property is served by a private septic 
system. Carbonneau said that an approved septic design on file indicates that 
the deck was in place as of July 2, 1999; there is no indication as to when the 
deck was built. In their meeting packets, members received a copy of a May 30, 
2012 letter from Code Enforcement Officer Greenwood advising the applicant 
that enclosure of the deck is in violation of the Zoning Ordinance. 
     Hockensmith presented photographs of the deck prior to porch construction, 
drawing to the Board’s attention railings and roof areas that were retained. 
Given that the porch was built within the footprint of the pre-existing deck, 
Hockensmith submitted that the porch is a grandfathered non-conforming use. 
Hockensmith said that former Code Enforcement Officer Weston told Cowling 
that a building permit would be unnecessary so long as the footprint of the new 
structure did not exceed that of the existing deck. Hockensmith presented the 
Board with an August 13, 2012 letter from Cowling addressing his reasons for 
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not applying for a building permit. Hockensmith said that the property owners 
had received no complaints during construction, receiving CEO Greenwood’s 
May 30, 2012 letter six months after the project was complete. Hockensmith 
said that the deck does not create a nuisance, or interfere with neighbors’ use 
of their properties. Hockensmith said that removal of the porch would result in 
minimal public benefit. Hockensmith said that the property owners made 
mistakes, but made them in good faith; his clients would not have invested 
$10,000 had they thought they weren’t in compliance. 
     Dell’Erba asked whether the property owners had reported the structure on 
their 2012 PA-28 Annual Inventory of Taxable Property. In her capacity as 
Assessing Coordinator, Barlow determined that the PA-28 form had not yet 
been returned to the Town. 
     Dell’Erba said that the property owners should have had knowledge of the 
125’ setback, given that a member of the household signed a 2011 petition in 
favor of changing the setback to 75’. Cowling said that the petition had to do 
with new construction on a new footprint, and was irrelevant to the topic at 
hand. Dell’Erba referred to a denied request for a variance at 81 Wilson Pond 
Road for a deck that had been built without a building permit. Presenting 
photographs, Dell’Erba said that the porch is highly visible from the road and 
from Wilson Pond. Dell’Erba said that the porch improves the property values of 
the owners, but does not improve property values for neighbors. Dell’Erba 
asked why voters had approved the Shoreland Protection District, if not to 
protect property values? Dell’Erba said that, while the application claims no 
encroachment beyond that of the previous deck, the application fails to include 
the staircase. Hockensmith said that the staircase existed prior to construction 
of the porch. 
     Glimankis said that properties on Wilson Pond Road have been much 
improved over the years, so that now the neighborhood is a place where people 
like to walk. Glimankis said that, in his opinion, the deck was beautiful and has 
been improved by the addition of the porch. 
     Crowder said that the SCC does not object to the porch, because the deck 
has been there too long. To avoid the trouble of trying to make corrections after 
the fact, Crowder said that she hopes all residents try to educate themselves 
before undertaking projects. 
     Carbonneau said that a building permit is required for any construction in  
excess of 100 sf. Carbonneau expressed skepticism that a code enforcement 
officer would say that a permit was not required for construction of a 182sf 
structure. Carbonneau said that a variance is required to expand the cubic 
volume of a structure, and stated that the Town had not yet received a building 
permit for the porch. Cowling said that he had been told “point blank” that no 
permit was required so long as the footprint size was not increased. 
     By bringing his concerns to the ZBA, Dell’Erba said that he is doing his job 
as a neighbor. He said he has no animosity towards the property owners. 
Rather, Dell’Erba said, there is a sense among Wilson Pond property owners 
that one can ask for forgiveness rather than permission. Dell’Erba said that not 
following the rules and allowing the current situation to happen invites 
something similar to occur in the future, leading to property owners building 
“helter skelter” on the Pond.   
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     Hockensmith submitted a memo version of his argument for the record. 
Carbonneau said that the ZBA’s Rules of Procedure call for presenting 
documents prior to the meeting.  
      Vitous asked Cowling whether he had submitted any plans to the code 
enforcement officer. Cowling said that he had prepared plans (he had given a 
sketch to the property owners) but did not submit them because the CEO told 
him he didn’t need a building permit. Cowling said that he had assumed that 
everything needed to be built according to basic construction codes, and said 
that the porch does not have plumbing or electricity.  
     Several interested parties spoke in favor of granting the equitable waiver.  
     Hearing no further comments or questions, Thibault closed the public 
hearing at 8:50. Members reviewed the criteria for granting the requested 
equitable waiver. 
 
1. Was the violation not noticed or discovered by any owner, former owner, 
owner’s agent or representative, or municipal official, until after a structure in 
violation had been substantially completed? 
     Following discussion, members agreed that the violation was discovered 
some time after completion of the structure.  
 
2. Was the violation not an outcome of ignorance of the law or ordinance, failure 
to inquire, obfuscation, misrepresentation, or bad faith on the part of any owner, 
owner’s agent or representative, but instead caused by either a good faith error in 
measure or calculation made by an owner or owner’s agent, or by an error in 
ordinance interpretation or applicability made by a municipal official in the 
process of issuing a permit over which that official had authority? 
     Members agreed that they did not know what the property owners’ agent had 
presented to or asked of the former code enforcement officer, and regretted that 
the former CEO was not present to speak to the case. Members agreed that it 
appeared that the property owners’ agent had acted in good faith by asking the 
municipal official about the need for a building permit, and agreed that it 
appeared that the CEO made an error in interpreting the ordinance. 
 
3. Does the nonconformity constitute a public or private nuisance, or diminish the 
value of other property in the area, or interfere with or adversely affect any 
present or permissible future uses of any such property? 
     Members agreed that the porch footprint is no larger than the footprint of 
the deck it replaced, thereby not increasing the encroachment into the 
Shorelands Protection area. Members noted that, while there is no evidence that 
the porch was not built to code, there also is no evidence that that porch is 
built to code. Members agreed that the porch does not diminish the value of 
other property. 
 
4. Due to the degree of past construction or investment made in ignorance of the 
facts constituting the violation, does the cost of correction so far outweigh any 
public benefit to be gained that it would be inequitable to require the violation to 
be corrected? 
     Members agreed that the issue was not one of tearing down an eyesore, 
noting statements from neighbors that the porch is well-built and matches the 
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existing construction. Members agreed that the cost of correction would 
outweigh any public benefit of correction. 
 
 
     Board members discussed the function and outcome of the equitable waiver 
process relative to the function and outcome of a variance. Members agreed 
that a denial of the equitable waiver would leave open the route of appealing the 
denial decision, as well as the option of applying for a variance.      
     Motion by Vitous at 9:09 to re-open public hearing to ask the Town Planner 
for clarification. Second by Beauregard, Sr. All in favor. Carbonneau stated 
that, if appropriate, applicants may apply for an equitable waiver--if the 
application meets the criteria, the waiver must be granted; if the application 
does not meet the criteria, the applicant may apply for a variance. Motion by 
Beauregard, Sr. at 9:11 to close the public hearing. Second by Tatro. All in 
favor. 
     Following a second review of the criteria, motion by Beauregard, Sr. to 
approve the equitable waiver. Second by Walker.  Beauregard, Sr., Walker, 
Vitous and Tatro in favor. Thibault opposed. Motion passes. Thibault advised 
those present that any aggrieved parties have the right to request a re-hearing. 
 
 
ADJOURNMENT 
Motion by Tatro to adjourn. Second by Vitous. All in favor. The meeting 
adjourned at 9:38 p.m. 
 
 
 
Respectfully submitted, 
 
 
Victoria Reck Barlow 
Recording Secretary 
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SWANZEY ZONING BOARD OF ADJUSTMENT  
REGULAR MEETING MINUTES 

SEPTEMBER 17, 2012 
 

Minutes are not final until reviewed and approved by the Board. Review and approval of minutes 
generally takes place at the next regularly scheduled meeting of the Board. 

 
The September 17, 2012 meeting of the Swanzey Zoning Board of Adjustment 
was called to order at 6:00 p.m. by William Hutwelker, Chair.  Carbonneau 
noted that the Board was to originally conduct a site visit/public hearing at 
6:00 p.m. on property owned by Timothy Tabor and that following the site 
visit/public hearing the Board was to re-convene immediately at Town Hall.  
However, since Tabor withdrew his application earlier in the day, Carbonneau 
stated that she had posted notice on the site that the meeting was moved to 
Town Hall at 6:00 p.m. and posted the change on the Town's website.   
 
ATTENDANCE 
William Hutwelker, Chair; Keith Thibault, Vice Chair; Charles Beauregard, Sr.; 
Bob Mitchell; Jerry Walker; and alternate Sarah Tatro. Town Planner Sara 
Carbonneau also was present.  
 
MINUTES  
Motion by Thibault to approve the minutes of the August 20, 2012 regular 
meeting. Second by Walker. Walker, Tatro, Thibault and Beauregard, Sr. in 
favor. Hutwelker and Mitchell abstained due to absence from the August 20, 
2012 meeting. Motion passes. 
 
1. Variance (Public Hearing) 
Applicant: Timothy Tabor 
Property owner: Timothy Tabor 
Property location: off Old Homestead Hwy  Map 9, Lot 9 
Zoning District(s): Rural/Agriculture & Wetlands Conservation Overlay Districts 
 
Request: Variance from Section VII.E to permit the installation of a septic 
system that does not meet the required setback from wetlands. 
Carbonneau reported that she had spoken with the Applicant earlier in the day, 
who informed her that he was withdrawing his application for a variance.  
Hutwelker noted that since the application was being withdrawn by the 
applicant, it would be without prejudice and that the applicant could re-apply 
in the future. 
 
2. Requests for Rehearing - two requests for rehearing, one filed by ZBA 
member Keith Thibault and one filed by Richard Dell'Erba regarding the Board's 
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decision rendered on August 20, 2012 granting Andrew & Rene Bosworth's 
request for an equitable waiver to retain an existing improvement constructed 
without permits or a variance from Section XI.B.1. of the Zoning Ordinance. 
Members seated: Thibault, Walker, Beauregard, Sr., Tatro and Mitchell (for Jim 
Vitous).  
Members of the Public Present:  Richard Dell'Erba 
 
Hutwelker reviewed the procedure for considering the Requests for Rehearing. 
He stated that he would serve as chair and moderate the discussion, but would 
not be seated. He noted that it was not a public hearing and that comments 
from the public would not be entertained.  Hutwelker stated that the request 
submitted by Board Member Thibault would be considered first.  In the event 
that the Board denied Thibault's request, it then would consider Dell'Erba's 
request.  If Thibault's request is granted, there would be no need to consider 
Dell'Erba's request.  It was noted that while Dell'Erba's request may not need to 
be considered this evening, it would be part of the record. 
 Board members acknowledged that they had reviewed Thibault's request.  
Board members did not have any questions regarding the request.  Walker 
stated that he felt that the statements made by Thibault in his request were 
valid.  Walker noted that the meeting was somewhat "frenzied," resulting in a 
situation where it was difficult to follow-up on questions/comments, difficult to 
hear all the testimony and that there was question as to whether some 
members of the Board and the public felt intimidated by some people in the 
audience.  Tatro concurred with Walker's assessment.  Thibault stated that the 
Board may have erred by omission, by not pursuing further questions of the 
applicant and builder.  
 Motion by Walker to grant Thibault's request for rehearing.  Seconded by 
Mitchell.  Vote in favor of the motion:  Walker, Mitchell, Thibault and Tatro.  
Opposed:  Beauregard, Sr.  Motion passes. 
 Carbonneau stated that the public hearing would be scheduled for the 
next meeting of the ZBA, to be held on Monday, October 15, 2012 at 7:00 p.m. 
 
ADJOURNMENT 
Motion by Beauregard, Sr. to adjourn. Second by Mitchell.  Vote:  All in favor. 
The meeting adjourned at 6:40 p.m. 
 
 
 
Respectfully submitted, 
 
 
Sara H. Carbonneau 
Town Planner 
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Town of Swanzey, New Hampshire 
Swanzey Zoning Board of Adjustment 
Meeting Minutes – November 26, 2012 

 
Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of 
minutes generally takes place at the next regularly scheduled meeting of the Board. 

 
 
The regular meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:07 p.m. 
by Chairman, William Hutwelker.  Present were Chairman Hutwelker, Keith Thibault, Vice Chair, Bob 
Mitchell, Jerry Walker, and Beverly Bernard, Recording Secretary.  The Recording Secretary called the 
roll and read the Agenda for the meeting. 
 
Others Present:  Mr. J.R. Davis, representing the law firm of Sheldon, Davis, Wells & Hockensmith, PC, 
Sara Carbonneau, Town Planner, and several residents of the Town of Swanzey. 
 
Minutes:  The Minutes for the meeting of September 17, 2012 were deferred by motion from Thibault, 
seconded by Mitchell.  It was noted that Mr. Cowing’s name is misspelled in the minutes of August 20, 
2012.  All in favor.  Motion passed. 
   
• PUBLIC HEARING – Request an Equitable Waiver –  

Applicant:  Andrew and Rene Bosworth 
Property Owner:  Andrew and Rene Bosworth 
Property Location:  91 Wilson Pond Road, Tax Map 19, Lot 23 
Zoning District(s):  Residence and Shoreland Protection Overlay District. 

 
Andrew and Rene Bosworth request an equitable waiver to retain an existing improvement constructed 
without permits or a variance from Section XI.B.1. of the Zoning Ordinance.  The property is located at 
91 Wilson Pond Road, shown at Tax Map 19, Lot 23 situated in the Residence and Shoreland Protection 
Overlay districts.  
 
Motion by Mitchell to allow public discussion of the letter addressed to William Hutwelker, Chair for the 
Zoning Board of Adjustment for the Town of Swanzey written on October 3, 2012. The motion was 
seconded by Walker, no discussion.  All in favor.  Motion passed.  The document was comprised of a 
brief letter identifying accompanying documents as Objection to Rehearing and Motion to Rescind 
Decision Granting Rehearing, signed by Attorney G. Jeremy Hockensmith, Esquire.  Attorney J. R. Davis 
representing Sheldon, Davis, Wells & Hockensmith, PC stood and stated that it was the opinion of the 
law firm that the Town of Swanzey ZBA doesn't have jurisdiction to call for a Rehearing of a decision 
made on August 20, 2012.  Attorney Davis also stated that the law firm would be requesting a 
continuance of the public hearing regarding the Request for Equitable Waiver if their objection was 
denied, as there were only 4 ZBA members present and the applicant desired a full board.  Hutwelker 
told Attorney Davis to proceed.  Attorney Davis continued and stated that the Board did not have legal 
authority to grant a rehearing pursuant to NH RSA 677:2 in which it is stated that Selectmen, any party 
to the action or proceedings, or any person directly affected thereby are the only parties with standing; 
members of the Board cannot legally make the request for a rehearing.  Therefore, Attorney Davis 
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requested a reinstatement of the original decision made on August 20, 2012 in which there were four 
(4) votes in favor and one (1) not in favor of granting the Bosworth’s request for an equitable waiver 
regarding a recently constructed porch enclosure.  Attorney Davis further stated that under Roberts 
Rules the motion to reconsider can only be filed by someone in the majority.  He further respectfully 
submitted that the basis for a rehearing doesn't meet the statutory requirements.  He stated that a 
rehearing should only be granted for technical error or new evidence.  He stated that the Board did not 
meet the requirements for rehearing; a request for rehearing can only be made by a Selectman (on 
behalf of the Town), and the person must be in the majority of the vote.   
 
Mitchell pointed out that the paragraph in question regarding a rehearing from NH RSA 677:2 says "any 
party to the proceedings" and he believed that Mr. Thibault, who requested the rehearing, was a party 
to the proceeding.  Attorney Davis responded that the status of "party" is an applicant, similar to a 
litigant, someone before the Board with interest in the action.  He stated that the Town's representative 
is a Selectman.   
 
Hutwelker asked if any Board members had questions.  None did.  Attorney Davis repeated that he is 
objecting to the fact that the person who requested the rehearing is not from the majority which 
prevailed.  He also repeated the contention that the only individual who can request a rehearing 
according to RSA 677:2 is the applicant or a Selectman if they think there was a mistake of the facts.  He 
contended that a rehearing should not have been granted.  The Equitable Waiver statute specifies that 
the procedures of certain identified statutes will apply.  He further stated that the person who requests 
a rehearing has to be someone who has standing:  selectman, applicant, or abutter.  It was his 
contention that the Board did not have the jurisdiction to grant the request for a rehearing.   
 
Hutwelker stated that according to his understanding, the ZBA can request a rehearing based on a denial 
of a rehearing.  Attorney Davis stated that the request from the rehearing has to come from a different 
party, not the Board, once there is a sense of an error being committed.  He stated that a Board member 
could ask a Selectman to ask for a rehearing.   
 
Hutwelker recognized Sara Carbonneau, Town Planner.  She stated that she doesn't disagree with the 
basic interpretation by Attorney Davis of RSA 677:2 but that in the case of Cox versus Nashua, the court 
expanded a municipal board’s power to reverse itself, if the interest of justice is required.  She further 
stated that she did not believe that the State of New Hampshire Legislature intended that Zoning Boards 
have no rights to rehear in order to correct mistakes.  Planning Boards also have 30 days to reconsider a 
decision they have made.  She stated that when the Court made a more expansive allowance for Boards, 
it has the same weight as a statute does.  Carbonneau stated Cox versus Nashua was a case determined 
in year 2007.  It was her contention that through this case, Board members do have the right to file a 
motion for a rehearing, Boards have the right to correct their own decisions, and they can call for a 
rehearing on their own.  She stated that the Court would rather have issues corrected on the local level.  
Based on Cox versus Nashua, Carbonneau stated that the Board has the right to request a rehearing.   
 
Attorney Davis responded that he agrees that Carbonneau quoted the case properly but he submitted 
that the part she quoted isn't the actual holding of the case.  He referred to Page 5 of the document.  He 
mentioned that Planning Boards (PB) are different in taking an appeal than the ZBA.  Procedures are 
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imposed on the ZBA.  He contends that the Cox versus Nashua does not apply because an abutter 
requested the rehearing in that case, and the abutter had standing.    
 
Carbonneau stated that many municipal attorneys have agreed with the interpretation Carbonneau has 
made, i.e. that the ZBA and PB do have the authority to reconsider their decisions during the appeal 
period.   
 
Hutwelker asked if there were any questions from the members of the Board.  Resident Bruno Kosheleff 
who lives on Wilson Pond, requested to be heard.  He referred to the fact that justice should be served, 
it’s not just about making points of law.  He wanted the Board to consider that.  He stated that he 
thought that reconsideration can be done by the Board, and in every case, the majority should prevail.   
 
Hutwelker stated that at the September hearing there were two requests for a rehearing:  the first 
request was by Keith Thibault; the Board deliberated and did grant the request, so it was a majority of 
the Board.  The second appeal was not considered.  Resident Fletcher Abbott wanted to know what the 
mistake that was made that the Board discovered.  Carbonneau referred Mr. Abbott to the September 
17, 2012 meeting minutes.  Hutwelker said that Carbonneau can provide Abbott with the minutes to 
read.   
 
Hutwelker indicated that he was ready to close the public hearing but wanted to first ask Carbonneau 
about her conclusion regarding the issue.  Carbonneau stated that two handbooks are issued by New 
Hampshire Office of Energy and Planning to Zoning Boards and Planning Boards which discuss Cox versus 
Nashua and in those books it is stated that municipal boards “on their own” have a right to request a 
rehearing within the statutory period of 30 days. She further stated that Attorneys at seminars have 
held that ZBAs and PBs do have the authority to reconsider their decisions.  Hutwelker asked 
Carbonneau if in regard to RSA 677:2 had there been any modifications to the RSA subsequent to the 
Cox versus Nashua law case. Carbonneau stated there have not been any changes to the statutes 
subsequent to the decision in Cox.  Carbonneau stated that case law has as much standing as statutes in 
the law.  She stated that prior to 2007, RSA 677:2 did not allow Board members to request a rehearing.  
The authority subsequently comes from Cox versus Nashua.  Since the Board looks to the Town Planner 
Carbonneau for advice, she is advising the Board that they did request a rehearing properly at the 
September, 2012 meeting.   
 
Attorney Davis stated that he agrees that Cox is the controlling case law.  He stated that it isn't about 
Cox being a good law, but how broadly it is interpreted.  He stated that the holding by the Court was 
narrow in the conclusion, and that the Board has authority to reconsider so long as the party of standing 
requested the rehearing.   He contended the filing of the request was not done properly.  He repeated 
that the Board does not have standing.  Davis also stated that the Board shouldn't make a decision on 
what the court might say in a future case.   
 
Hutwelker asked why the court would open the area so broadly, and then narrow it down in conclusion.   
 
Davis said it is a common way of writing opinions.  He said that it is common for court at appellate level 
to weigh all the pertinent information, including dicta, which is more than needed for the case before 
them.  He submits that the Board should act based on the statutes, not on what interpretation might 
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occur in the future based on other cases.  Davis repeated that the ZBA members do not have the 
authority to request a rehearing.   
 
Hutwelker asked Davis why would there by so much difference in the interpretation of the Cox versus 
Nashua case.  Walker asked Davis about his contention that only three individuals can request a 
rehearing in the context of an equitable waiver.  Walker asked Hutwelker about the other applicant who 
asked for a rehearing. Walker wanted to know if that person was an abutter.  Carbonneau responded 
that the applicant was not an abutter.  Hutwelker said that this issue isn't germane to this discussion 
since that motion was not considered.  Public hearing closed at 8:00 p.m. 
 
In the discussion by the Board, Mitchell stated that he would have thought the chairman of the ZBA 
would have been included in the list of applicants who are “party to the action or proceedings”.  
Mitchell further stated that the Board should follow the direction of Carbonneau.  Walker said he agreed 
with Mitchell because the Board relies on Town officials to guide them.  Hutwelker asked for any other 
discussion.  Motion by Mitchell to deny the Objection To Rehearing And Motion to Rescind Decision 
Granting Rehearing submitted by the law firm of Sheldon, Davis, Wells & Hockensmith, PC, seconded by 
Walker, three (3) votes in favor of the motion. Thibault abstained. Motion passed.  
 
Public hearing on the Request for Equitable Waiver opened at 8:05 p.m. Hutwelker asked Carbonneau 
to comment on posting of legal notices.  Carbonneau responded that Legal Notices were posted in three 
public places and on Town’s website, as well as published in the Keene Sentinel.  Also legal notices were 
sent to all abutters via certified mail and notices sent to Department heads.  Tax Map and assessing card 
provided, noting that water is public and sewer private at the property.  
 
Attorney Davis requested a continuance in order to have a full five member board for the rehearing of 
the application.  Carbonneau had no further comment regarding a continuance.  Mitchell indicated that 
the Board has entertained such requests in the past.  Walker agreed.  Motion by Mitchell to continue 
public hearing to December 17, 2012 at 7:00 p.m. without further notice, seconded by Walker, all in 
favor.  Motion passed. 
 
Hutwelker called a 5 minute recess at 8:09 p.m. to allow residents and Attorney Davis to leave. 
 
Hutwelker called the meeting back to order at 8:14 p.m.  Carbonneau stated that beginning in January 
the Planning Board will move up their meeting start time to 6:00 p.m.   She asked the members of the 
ZBA if they wished to do so as well.  Hutwelker and Walker stated that a 6:00 p.m. start time does not 
work for them.  It was agreed that the ZBA would continue to meet at 7:00 p.m. 
 
Carbonneau asked for support for the family of Deb Crowder, Chair of the Conservation Commission, 
who has been hospitalized recently. 
 
Motion to adjourn by Walker, seconded by Thibault.  All in favor.  Motion passed.  Meeting adjourned 
at 8:20 p.m. 
 
Respectfully Submitted, 

Beverly Bernard, Recording Secretary 
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Town of Swanzey, New Hampshire 
Swanzey Zoning Board of Adjustment 
Meeting Minutes – December 17, 2012 

 
Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of 
minutes generally takes place at the next regularly scheduled meeting of the Board. 

 
 
The regular meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:07 p.m. 
by Chairman, William Hutwelker. Present were Chairman Hutwelker, Keith Thibault, Vice Chair, Bob 
Mitchell, Charles Beauregard, Sr., Bryan Rudgers, alternate, who was seated for Jerry Walker and 
Beverly Bernard, Recording Secretary. The Recording Secretary called the roll and read the Agenda for 
the meeting. 
 
Absent: Jerry Walker, Sarah Tatro, alternate, Charles R. Beauregard, Jr. alternate, and Jim Vitous, 
alternate. 
 
Others Present:  Attorney J.R. Davis, representing the law firm of Sheldon, Davis, Wells & Hockensmith, 
PC , Andrew and Rene Bosworth, Town Planner Sara Carbonneau and several residents of the Town of 
Swanzey. 
 
Chair Hutwelker entertained a motion to continue to January 21, 2013 the request of Richard Duquette 
for variances from Section IV.B.3. and IV.B.1. to permit the construction of a building that does not meet 
required setbacks and to operate a business from the premises situated at 38 Swanzey Factory Road at 
Tax Map 18, Lot 280.  Motion made by Rudgers, seconded by Beauregard. All in favor.  Motion passed. 
 
Chair Hutwelker entertained a motion to continue to January 21, 2013 the request of Timothy Tabor for 
a variance from Section VII.E. to permit the installation of a septic system that does not meet the 
required setback from wetlands on property located off Old Homestead Highway, shown at Tax Map 9, 
Lot 9 situated in the Rural/Agriculture and Wetlands Conservation Overlay District. Motion made by 
Beauregard, seconded by Rudgers. All in favor. Motion passed. 
 
Minutes:  Motion by Thibault to approve the Minutes for the meeting of September 17, 2012, seconded 
by Beauregard. All in favor. Motion passed.  Motion by Mitchell, seconded by Thibault to approve the 
Minutes for the meeting of November 26, 2012; all in favor except Beauregard who abstained. Motion 
passed by majority vote.  
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1. Public Hearing (Request for an Equitable Waiver)  Andrew & Rene Bosworth request an 
equitable waiver to retain an existing improvement constructed without permits or a variance 
from Section XI.B.1. of the Zoning Ordinance. The property is located at 91 Wilson Pond Road, 
shown at Tax Map 19, Lot 23 situated in the Residence and Shoreland Protection Overlay 
Districts.   

 Applicant:  Andrew and Rene Bosworth 
 Property Owner:  Andrew and Rene Bosworth 
 Property Location: 91 Wilson Pond Road, Tax Map 19, Lot 23 
 Zoning District(s): Residence and Shoreland Protection Overlay District 
 
Chair Hutwelker opened the Public Hearing at 7:10 p.m. and reminded those attending the meeting that 
he expected the behavior of the participants to be civil and courteous. He also confirmed that the 
discussion would be limited to the four criteria for an Equitable Waiver as defined in RSA 674:33-a. 
 
Chair asked Carbonneau to review the dates for legal notices for the Public Hearing, which she read 
aloud. She also noted that the deck at the Bosworth residence was in place as of July 2, 1999, and there 
was no indication of when it was built. 
 
Chair recognized Attorney Davis. Attorney Davis pointed to a memorandum dated August 20, 2012 
which the Board had received, and which stated that the Bosworths were seeking an Equitable Waiver.  
He said that under the RSA 674:33-a statute there is a 4-part test for determining eligibility for granting 
an equitable waiver. This statute is one the legislature adopted because of stringent standards to meet a 
variance and which made it difficult for residents to obtain relief. The RSA relates to all cases where an 
error is made. The following is a discussion of the four (4) requirements that must be met in RSA 674:33-
a in order for a Board to grant an Equitable Waiver: 
 

 Part (a) - the Bosworths completed the structure in question in early December, 2011. In May of 
2012 they received the letter that there was a violation. Therefore, part (a) requirement which 
states that the violation was not noticed or discovered by any owner, former owner, owner’s 
agent or representative, or municipal official until after a structure in violation has been 
substantially completed, or until after a lot or other division of land in violation had been 
subdivided by conveyance to a bona fide purchaser for value has been met. 

 

 Part (b) states that the violation cannot be an outcome of ignorance of the law or ordinance, 
failure to inquire, obfuscation, misrepresentation, or bad faith on the part of any owner, 
owner’s agent or representative, but was instead caused by either a good faith error in 
measurement or calculation made by an owner or owner’s agent, or by an error in ordinance 
interpretation or applicability made by a municipal official in the process of issuing a permit over 
which that official had authority. Attorney Davis submitted that the builder, Mr. Cowing, did not 
know that he needed a building permit. Cowing contends that he went to Mr. Jim Weston, Town 
Code Enforcement Officer at the time, and Weston said that the building permit was not 
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needed. Chair Hutwelker asked if there was a date of discussion with Weston. Cowing said he 
thought that it had been at least a year before the building was constructed. Cowing said he 
verified with Weston that he did not need a permit a couple of times. Attorney Davis submitted 
that if the builder is advised that he doesn’t need a permit then it is not a failure to inquire and 
he can reasonably rely on the official who had authority. Attorney Davis said that this test has 
been met. 

 

 Part (c) of the test states that the physical or dimensional violation does not constitute a public 
or private nuisance, nor diminish the value of other property in the area, nor interfere with or 
adversely affect any present or permissible future uses of any such property does not provide a 
public nuisance. Attorney Davis submitted that the screen porch which is the structure in 
question doesn't provide a nuisance and is typical of others in the neighborhood, and 
throughout Swanzey. He stated that there had been a screen porch at one time in the past. 
Cowing interjected that there were bits of screen and nailing left against the house. Attorney 
Davis said the finished structure is no closer to Wilson Pond than the original deck and the 
clients believe there is no negative impact on neighbors, and the structure doesn't change the 
view of neighbors. Attorney Davis contended that the structure doesn't constitute a public or 
private nuisance.   
 

Attorney Davis passed out four (4) photographs of the existing deck, and the new structure on 
the deck. He noted that the same decking is there. He provided two (2) additional photos 
showing that the deck does not extend closer to the pond. He provided three (3) additional 
photos showing existing boards being tight enough to provide minimal run-off. He also provided 
a photo of the open addition showing no insulation. Rudgers asked about lower left photo on 
the four (4) photo copy. Attorney Davis explained that the bottom two (2) photos are at a 90 
degree angle to each other. Attorney Davis said the structure is preferable to portable cabanas 
and it doesn't affect abutting property owners. He also contended that the structure doesn't 
change the run-off of drainage since the boards on the deck are narrow. He stated that this 
criteria has been met. 

 

 Part (d) states that due to the degree of past construction or investment made in ignorance of 
the facts constituting the violation, the cost of correction so far outweighs any public benefit to 
be gained, that it would be inequitable to require the violation to be corrected. The Bosworths 
paid $10,000 for the structure and they would have to pay for demolition and disposal of the 
porch would be additional dollars. Attorney Davis said he saw no benefit for the public to tear 
the structure down. The mistake doesn’t harm anyone in the public or abutters and the cost of 
removal would be prohibitive. 
 

Attorney Davis said that he has met all four (4) criteria to meet the statute requirements.   
 
Davis also provided photo copies of pages from the New Hampshire Office of Energy and Planning to 
Zoning Boards and Planning Boards Handbook for Local Officials that had a discussion of the Equitable 
Waiver of Dimensional Requirements. Then he was ready to answer questions.  
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Mitchell asked Davis if he had any contact with Weston so he could speak for himself. Attorney Davis 
said he had spoken to Mr. Weston and Weston could not remember this specific application. Davis said 
Weston said he could remember Cowing asking for permits and sometimes saying yes or no depending 
on the situation but he could not remember this specific instance. Chair Hutwelker asked if a plan was 
submitted. Attorney Davis said Weston didn't ask for any plan or application so none was provided. 
Cowing said he came in with a plan, along with some other plans, but Weston said he didn't need to 
submit it. He said the whole conversation lasted less than 3 minutes. He said at one point Weston 
consulted with a woman in the office, but he doesn’t know what was said. 
 
Chair Hutwelker asked the purpose of Attorney Davis for making the reference to the deck as an 
impervious surface. Attorney Davis responded that the Overview District adopts provisions for the 
protection to the pond. Under ENV-W1402.25 no permit is required under the Shoreland Protection Act 
if you are not increasing permeable area. He pointed out that the structure is not winterized, nor 
insulated.  It would be different if the porch had windows instead of screens. If there had been no 
structure there prior, the new structure would be covered by the Shoreland Protection Act. No 
questions from the Board. 
 
The Chair recognized Carbonneau, Town Planner. She said that during Cowing’s statement earlier in the 
proceedings he said there was woman sharing the office with Weston. Carbonneau stated that would 
have been her since she did share an office with Weston, but has no recollection if it was her. The last 
working date for Weston was March 3, 2011. That would have been several months before construction 
began. She noted that there were zoning changes in that year. She said that any builder building in the 
State of New Hampshire should be familiar enough to know there should have been a building permit 
required. According to the State building code, a detached 200 sq feet or less structure does not require 
a building permit. But the structure in question is an attached structure. In March 8, 2011, there were 
zoning changes made. She suggested that the builder should have inquired after March 8, 2011 if there 
were any changes that may have affected permitting requirements. As of 2006, under the State building 
code an attached structure required a building permit. Weston got building permits for 100 sq feet 
structures and larger. Carbonneau stated that the comment that it might have been her present when 
the Cowing was in discussion with Weston about the structure cannot be confirmed. She doesn't 
remember whether she was there or not. She has no recollection. Chair Hutwelker asked if was common 
practice to seek her advice when a building permit was needed. Carbonneau responded that Weston 
might ask about the Shoreline Protection Act and how it might impact on a construction project if he 
thought it was near a waterway. Chair Hutwelker said that based on the state building code, the builder 
would need a building permit and Weston would know that. 
 
The Chair asked if anyone on the Board had questions. At the moment, no one did. 
 
The Chair then asked residents if they had questions or comments. Bruno Kosheleff asked to be 
recognized by the Chair. He said he had two points to make. He also pointed out that he doesn’t know 
the Bosworths or Cowing. His two points:  It is plausible that Weston said there is no need for a building 
permit - these things do happen. The other point:  there is a matter of justice versus matters of law. 
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Since this is a quasi-judicial group, he wants the Board to consider the point of justice to the Bosworths 
who he didn't think acted out of maliciousness. They made a mistake. Rudgers asked Kosheleff why he 
came to the meeting since he doesn't know the Bosworths and Kosheleff responded that he lives on the 
pond and he is interested in what happens there.   
 
Cowing said that it wasn't long ago when Swanzey had no building permit process and there was a time 
when he got a permit over the phone, built the structure, and the owner called him to say the code 
enforcement officer had stopped by and all was okay. At least two times he was told he didn't need a 
building permit.  It could have been in March just before Weston left. Cowing felt the building permit 
codes were lax prior and he said he builds structures to code. He contended that the Town of Swanzey 
created some of this problem by having a lax attitude toward building permits. Cowing said that Mr. 
Bosworth did ask if a building permit was needed. He said further that making an example out of these 
people it isn't justice.  Everything about the structure is an improvement. The house is little, so the 
screen porch is very valuable to them. 
 
Rachel Elkins who lives on the pond was recognized by Chair Hutwelker. She said that she thought it was 
reasonable for the Bosworths to rely on the contractor to get permits.  
 
Carbonneau stated that she has been employed with the Town of Swanzey since May 1998. She said the 
Town always had code enforcement officers to meet with customers and she feels Swanzey was on the 
forefront of building permit requirements.  Carbonneau stated that the Town had a building code prior 
to her starting in 1998.  She also stated that Swanzey adopted the International Residental Code before 
the State did. 
 
Attorney Davis said he thinks that isn't the issue and that the state statute is about the four (4) criteria.  
Any of the zoning issues would be moot since the deck was already there. The issue isn't whether a 
violation of the zoning, he said, we know that it is. The issue is that there is a mistake and the criteria for 
granting an equitable waiver have been met. 
 
Chair Hutwelker said the issue does have to do with administrative decisions. The point of credibility is 
paramount. The experience of Hutwelker tells him that a permit is necessary but he questioned if the 
mistake was made in good faith. Hutwelker said he doesn't have enough to hang a hat on based on the 
conversation between Cowing, Weston, which Weston and Carbonneau don’t remember. Based on 
Cowing's experience, he should have known that a building permit was required for a building of that 
size. 
 
Attorney Davis said that there is a lack of uniformity as to when you need a building permit and when 
you do not. There is a lot of variation. He insisted that the issue is whether or not there are reasonable 
grounds for making a mistake. Hutweker said a knowledgeable builder will know a building permit is 
needed. Mr. Cowing is a reputable builder. Plans should have been provided so that the building permit 
discussion could take place. Attorney Davis said his experience is that there is variability in requiring a 
permit. He said this is a perfect example of where the statute should apply. The preferred procedure is 
not always what is employed. Hutwelker asked Carbonneau about a court case where the property 
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owner was required to cut off two feet of a house in order to comply with an ordinance. Carbonneau 
could not recall the specifics of the case. He said that the court ruled that the Zoning Board of 
Adjustment (ZBA) was correct. He hears the issue on three of the four criteria, but he is faced with a 
credibility problem. The community has been very conscious of water quality and historically respects 
that. The Board has always tried to render decisions based on what the community wants. The deck in 
question is 35 feet from the water with a structure that is covered, which increases shedding water from 
the structure. From a common man principle, a permit should be assumed for a structure almost 200 
feet in scope and within 35 feet of the water.  Carbonneau stated that she can't remember being party 
to any conversation between Cowing and Weston. Hutwelker recognized Cowing and he said the 
women volunteered information. Part of the problem is there were two or three projects. He repeated 
that he was told if he wasn’t increasing the footprint, he didn’t need a permit. The waterfront was never 
mentioned. Hutwelker said that if the Wilson Pond Rd. was raised, he would think that the code 
enforcement officer would have brought up the issue of the shoreland protection district and setbacks. 
 
Cowing said he has never heard the terms “cubic density” used prior to the original public hearing on 
the Request for Equitable Waiver and that from a common man point of view, every man makes 
mistakes.   
 
Attorney Davis said that he understands that the Board has to be aware of what the community desires. 
This provision of RSA 674-33-a only comes up when there was a mistake. If the requirements are met, it 
isn't about the desire of the community, but what the statute requires. Hutwelker asked Davis not to 
bring up again the Board's experience with Equitable Waivers. It is their responsibility to know the 
requirements and they do and are able to make informed decisions. Attorney Davis said that there isn't 
a lot of history for this Board on equitable waivers based on his review of Minutes. Davis said that the 
viewpoint is different than what the Board usually deals with. Rudgers directed a question to 
Carbonneau or Davis asking if there were any abutters who submitted positions in writing or verbally. 
Mr. Bosworth spoke with the attorney and then Davis said that one abutter was present at the first 
hearing and spoke in favor. His name is Jimmy Glimmanokas. Rudgers asked if there are no dissenting 
abutters. Davis reported, again from the Minutes, that there was one person, but he isn't an abutter. 
 
The Chair recognized Kosheleff who spoke about the credibility of the builder. He pointed out that given 
his long experience in the community it would be reasonable to assume that he wouldn’t make a false 
statement. We should assume his comments are valid. 
 
Carbonneau noted that the burden of proof is on the applicant. She said that Attorney Davis has 
bolstered his arguments for several of the criteria for an equitable waiver, but the credibility of the 
builder needs to be looked at, along with the Town's history, the zoning ordinance changes, and the fact 
that builders should be coming in closer to the point in time of construction to check on the latest 
zoning changes.  
 
The Chair asked for more questions and there were none. Hutwelker closed the Public Hearing at 8:34 
p.m. 
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Very little discussion ensured and the decision was made to proceed to each of the four (4) criteria.  
Chair Hutwelker said that the vote must be positive for all 4 criteria in order for the equitable waiver to 
be granted. 
 

 Part (a) regarding when the violation was noticed: 
All agreed that this criterion was met.  
 

 Part (b) regarding whether the violation was not an outcome of bad faith or misrepresentation 
and instead a good faith error 

o Mitchell stated that he was comfortable with builder Cowing's testimony - he can find 
no evidence that the conversation did NOT take place. Only evidence is that of the 
builder - and he is prepared to accept it. 

o Rudgers didn't think anything was done in bad faith. Hutwelker asked if he thought the 
others didn’t apply. Rudgers said no, but that this one jumps out at him. 

o Thibault stated that the burden of proof is on the applicant - he has sat on the Board 
with Jim Weston sitting in the audience and the frequency for a variance for structures 
around Wilson Pond.  He said he struggled with the fact that Weston would have said 
that a permit is not required. 

o Beauregardstated that he felt this criterion was met. 
o Hutwelker stated that he agreed with Thibault that they could rely on Weston in the 

past, and cannot believe that he would not have required a permit for this kind of 
structure. It's not he doesn't believe the builder. He believes the violation was a failure 
to inquire.  

 

 Part (c) regarding the structure does not constitute public or private nuisanceBeauregard, 
Thibault, Mitchell and Rudgers felt that this criterion was met.  Hutwelker did not express an 
opinion.   

  

 Part (d) regarding cost for demolition outweighing any public benefit 
o Thibault stated that he isn't convinced that the correction costs would outweigh the 

public 
o Rudgers  felt that based on a lack of evidence on what it would cost to take the 

structure down and no questioning by the Board of figures provided by the Bosworths –  
o Mitchell and Beauregard both felt that this criterion was met; Hutwelker did not feel 

that this criterion was met. 
 
Mitchell made a motion that the application for Equitable Waiver of Dimensional Requirement based on 
RSA 674:33-a be granted, seconded by Beauregard. Beauregard, Mitchell and Rudgers in favor of the 
motion.  Hutwelker & Thibault opposed.  Motion passed by a 3 to 2  vote. 
 
Attorney Davis, the Bosworths, Mr. Cowing, and other residents present at the meeting left at 9:00 p.m.  
 

2. Other matters discussed 
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Carbonneau provided dates for the ZBA members to place on their calendars: January 15, 2013 is the 
budget hearing. The Deliberative Session is February 5, 2013 at the Monadnock Regional High School at 
7:00 p.m. The vote is March 12, 2013. Carbonneau said that the dates will also be posted online. 

 
Carbonneau also reported that the Planning Board is planning to put up three Zoning Amendments, # 1 
and #3 which are basic housekeeping items, but #2 is a proposal to decrease the wetlands setback 
requirement to 50 feet at Wilson Pond in accordance with the State.   
 
Motion by Beauregard to adjourn, seconded by Mitchell, all in favor, motion passed.  Adjournment at 
9:07 p.m. 
 
Respectfully Submitted, 

 
 
Beverly Bernard, Recording Secretary 
 


	zba031912minutes
	zba041612minutes
	zba041612minutessitevisit
	zba052112minutes
	zba082012minutes
	zba091712minutes
	zba112612minutes
	zba121712minutes

